
does not have the same broad latitude to regulate commercial

speech that it enjoys in regulating commercial transactions;

commercial speech is not SUbject to mere "rational basis"

review; government is not free to discriminate "at will"

against commercial speech or among various classes of

commercial speech.~

While the commercial speech standard is less demanding

than strict scrutiny, the Supreme court has on numerous

occasions employed the standard to strike down government

regulation of commercial speech. HI Thus, the commercial

~/ ( ••• continued)
Revision of Programming and COmmercialization Policies.
Ascertainment Requirgents and Progro Log Reguirements for
Commercial Television Stations, 98 F.C.C. 2d 1076, 1104
(1984), reconsidered, Memorandum Opinion and Order, Docket
No. MM 83-670, 104 F.C.C.2d 358, 370 n.37 (1986), aff'd in
Dart and remanded in part, Action for Children's Television
v. FCC, 821 F.2d 741 (D.C. Cir. 1987).

21/ In Board of Trustees of the State university of New
York y. Fox, 492 U.S. 469 (1989), the Court described its
commercial speech doctrine as:

far different, of course, from the "rational
basis" test used for Fourteenth Amendment equal
protection analysis. ~,~, Railway Express
Agency. Inc. v. New York, 336 U.S. 106, 109-10
(1949). There it suffices if the law could be
thought to further a legitimate government goal,
without reference to

Disci»linary CODllB'n of Illinois, 110 S. ct. 2281 (1990)
(attorney has right under standards of commercial speech to
advertise his or her certification as a trial specialist by

(continued ••• )
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Zit ( ... continued)
the National Board of Trial Advocacy); Shapero v. Kentucky
Bar Ass'n, 486 U.S. 466 (1988) (state may not categorically
prohibit lawyers from soliciting legal business by sending
truthful and nondeceptive letters to potential clients known
to face a particular leqal probl..); Pacific Gas and Elec.
Co. V. Public utilities Coma'n of California, 475 U.S. 1
(1986) (striking down utility commission's order requiring
utility to put a third party's newsletter in its billing
envelopes); Zauderer V. Office of Disciplinary Counsel of
Supreme Court of Obio, 471 U.S. 626 (1985) (striking down
rule against soliciting or accepting legal emplOYment
through advertisements containing information and advice
regarding a specific legal problem and rule banning use of
illustrations in attorney advertisements); Bolger V. Youngs
Drug Products Corp., 463 U.S. 60 (1983) (federal statute
prohibiting the mailing of unsolicited advertisements for
contraceptives is an unconstitutional restriction of
commercial speech); In re R.M.J., 455 U.S. 191 (1982)
(restrictions on lawyer advertising prohibiting deviating
from precise listing of practice areas specified in an
addendum to the rule, identification of jurisdiction in
which the lawyer is licensed to practice, and the mailing of
announcement cards to persons other than lawyers, clients,
former clients, personal friends and relatives violate the
First Amendment); Central HudSon Gas & Elec. Corp. V. Public
service cgmm'n of New York, 447 U.S. 557 (1980) (striking
down regulation completely banning electric utility from
advertising to promote use of electricity); Village of
Scb'Ymhurq V. Citizens for a Better EnvirOnment, 444 U.S.
620 (1980) (ordinance prohibiting door-to-door or on-street
SOlicitation of contributions by charitable organizations
not using at least 75 percent of receipts for charitable
purposes was unconstitutionally overbroad); First Nat'l Bank
ot DRlton v. Bellotti, 435 U.S. 765 (1978) (protection
extended to corporations in their attempt to influence
voting on individual income tax referenda without a showing
of I material effect on their business or property) Bates V.
stl;'1 Blr of Arizona, 433 U.S. 350 (1977) (advertising by
attorneys not misleading and therefore it is protected
commercial speech); Carey V. Population Services Int'l, 431
U.S. 678 (1977) (prohibition of advertising or display of
contraceptives not justified on grounds that ads would be
offensive and embarrassing to those exposed to them and
permitting such ads would legitimize sexual activity of
young people); Liomark ASloCS •• Inc. V. Willingboro Tp., 431
U.S. 85 (1977) (ordinance prohibiting posting of "For Sale"
or "Sold" signs on residential property not justified by
township's perception of flight of white homeowners from

(continued•.. )
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speech doctrine is a meaningful First Amendment test, which

requires much the same sort of well-crafted requlation

demanded by the O'Brien standard -- the standard under which

the prior must-carry rules have already twice been struck

down. W

Here, if the Commission were to impose a pUblic

interest standard on home shopping format broadcasters for

purposes of determining whether they are eligible for cable

carriage that differs from the standard applicable to all

other broadcasters, a reviewing court would likely conclude

that such action is constitutionally infirm under both

prongs of the commercial speech test. First, there is no

substantial interest to be served:~ Unlike instances when

IiI ( ... continued)
racially integrated community); Virginia State Bd. of
Pharmacy y. Virginia citizens Consuer Council. Inc., 425
U.S. 748 (1976) (ban on advertisinq prescription drug prices
.not justified by state's interest in maintaining
professionalism of licensed pharmacist; commercial speech
protected by First Amen~ent but may be requlated by time,
place and manner restrictions or if false, deceptive or
misl$.41ng or proposes illegal transaction); Bigelow y.
ViEI'Qi., 421 U.S. 809 (1975) (paid commercial advertising
in newspaper protected by First Amendment; conviction of
newspaper editor for encouraging or prompting an abortion
through the sale of a publication overturned).

121 As a practical matter, the two principal components of
the oommercial speech test and the O'Brien test are
identical. Both tests require a "SUbstantial" governmental
interest and both tests require a "narrowly tailored" fit
between means and end, a fit more demanding than that
required under rational basis review, but less demanding
than required under strict scrutiny.

761 Government bears the burden of proving that the
commercial speech requlation it has imposed is justified,

(continued •.• )
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commercial speech regulations have been upheld because the

interests sought to be served have been found sUbstantial,

home shopping format broadcasters have been singled out for

disparate treatment merely because their entertainment

programming is considered distasteful by a group of

legislators. Cases in which the Supreme Court has upheld

restrictions on commercial speech have involved situations

in which the evils sought to be regulated were not related

to the content of the commercial speech as such, but rather

to either the underlying commercial transactions promoted by

the commercial speech, or to other incidental harms caused

by the commercial speech. nt

Second, the governmental regulation is not narrowly

tailored. As established by the SKC Comments, the SKC

stations broadcast nQt only commercial speech but also

locally produced pUblic interest programming that fully

22/ ( ... continued)
and that it has crafted its regulation so as to separate
"'the harmless from the harmful.'" Board of Trustees of
Stat. University of New York y. Fox, 492 U.S. 469, 480
(1989) (quoting Shapero y. Kentucky Bar Ass'n, 486 U.S. 466,
478 (1988».

77/ ~,~, Posadas de Puerto Rico Assocs. v. Tourism
Co. 9f Puerto Rico, 478 U.S. 328 (1986) (upholding ban on
advertising of casino gambling intended to reduce harmful
effects of gambling on the health, safety and welfare of
Puerto Rican citizens); Betrgmedia, Inc. y. City of San
Diego, 453 U.S. 490 (1981) (upholding ban on commercial
billboard advertising intended to eliminate hazards to
pedestrians and motorists and to preserve and improve the
appearance of the city).
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satisfies all of their obligations as pUblic trustees.~1

To nevertheless deny them eligibility for must carry based

on their commercial speech would sweep too broadly,

punishing both commercial speech and noncommercial speech,

including such core First Amendment activity as news

presentations and public interest programming.

Most fundamentally, a decision by the Commission that

home shopping format broadcasters are not operating in the

pUblic interest because of their commercial programming

would underestimate dramatically both the constitutional

protection for and pUblic interest in SKC's commercial

programming. The free flow of commercial information is

guaranteed by the First Amendment and is of vital interest

to local and national economies.~1 For many Americans,

commercial speech is every bit as relevant -- if not more

relevant -- than most other entertainment programming

available on broadcast and cable channels. During oral

argument in the Discoyery Network case decided just last

week and discussed above,~ Supreme Court Justice Antonin

Scalia illustrated the significance of commercial speech to

the daily lives of Americans when he queried: "'Why do you

781 SKC Comments, at 18-37.

IiI "Commercial expression not only serves the economic
interest of the speaker, but also assists consumers and
furthers the societal interest in the fullest possible
dissemination of information." Central Hudson Gas, 447 U.S.
at 561-62.

~I ~ discussion supra pp. 28-31.
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"

pick on commercial speech?' When I think back to the

important decisions in my life, buying a house was one of

the most important.,nW Indeed, he acknowledged that for

himself and other home buyers real estate advertising was

"'much more important than the war in Bosnia.'''W At a

time in American life in which a revival of entrepreneurial

enterprise is a core national concern, this agency should

not treat it as beneath the dignity of the First Amendment.

lit Linda Greenhouse, Supreme court Roundup; Justices
EXam~ne Limits on COmmercial Speech, N.Y. Times, Nov. 10,
1992, at A-19 (quoting statement of Justice Antonin Scalia
during oral argument in City of Cincinnati y. Discovery
Network. Inc., No. 91-1200 (U.S. March 24, 1993).
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III. CONCLUSION

In this unprecedented proceedinq, Conqress has directed

the Commission to determine whether home shoppinq format

stations as a class are operatinq in the pUblic interest,

convenience and necessity, notwithstandinq the Commission's

numerous prior determinations that home shoppinq format

stations individually are servinq the public interest. The

consequences of a decision that such stations are not

operatinq in the pUblic interest could be dire for

approximately 100 broadcasters -- at a minimum excludinq

them from eliqibility for must carry or worse denyinq them

the ability to operate at all. Such a decision could also

jeopardize the survival of the otherwise content-neutral

must-carry scheme. For these reasons alone, the Commission

should proceed with caution.

Beyond the practical considerations underlyinq the

Commission's decision, however, is the substantial interest

in upholdinq the Constitution. Of the three possible

outcomes to this proceedinq identified by the Commission,

only one can be reached consistent with the Commission's

constitutional obliqations. The Commission cannot conclude

that home shoppinq format stations as a class are not

operatinq in the pUblic interest and therefore that their

operations should be terminated because such a determination

by definition would constitute the denial of a benefit based
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on the content of speech alone. Government action that

discriminates against one class of speakers based on the

content of their speech is ~ ~ unconstitutional.

Similarly, the Commission cannot conclude that home shopping

format broadcasters are operating in the public interest for

the purpose of licensing but not for the purpose of

eligibility for must carry because such a determination

would create a distinction in the application of the well­

established pUblic interest standard based on the content of

one class of broadcasters' speech. Thus, the only

conclusion the Commission constitutionally can reach in this

proceeding is that home shopping format broadcasters are

operating in the pUblic interest, convenience and necessity

and, therefore, are entitled to eligibility for must carry.

Given the substantial record evidence that home shopping

format stations are fUlfilling their pUblic interest

obligations, this conclusion is not only permitted but,

indeed, compelled.

By:
Rodney A. Smolla, Professor
Institute of Bill of Rights Law
The Marshall-Wythe School of Law
The College of William and Mary
South Henry Street, Room 100
Williamsburg, Virginia 23185
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